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1. LOS ANTECEDENTES DEL CASO.

El caso Schalk y Kopf v. Austria, de 24 de junio de 2010,
tiene su origen en la demanda planteada contra Austria ante el
T.E.D.H. por parte de dos nacionales austriacos, los sefiores Horst
Michael Schalk y Johan Franz Kopf, el 5 de agosto de 2004, por
sentirse discriminados al tratarse de una pareja del mismo sexo a
quien se le estaba denegando el derecho a contraer matrimonio o
a mazntener una relacidn de cualquier otro modo reconocida por la
Ley.

Los demandantes habian solicitado a las autoridades
austriacas del Registro Civil, Standesamt, el 10 de septiembre de
2002, para que procedieran a llevar a cabo las formalidades que
les permitieran contraer matrimonio. Las autoridades locales les
denegaron esta posibilidad sobre la base del articulo 44 del C.C.

! Trabajo realizado dentro del Proyecto de Investigacion: “Instrumentos juridicos
de integracion de la diversidad”. DER2009-06965. (Subprograma JURI). Con ¢!
patrocinjo de la Direccion de Politica Cientifica del Departamento de Educacion,
Universidades e Investigacion del Gobierno Vasco. Grupo consolidado del
Sistema Universitario del Pais Vasco IT509-10.

2 Schalk y Kopfv. Austria, §§ 1y 3.
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austriaco,’ Allgemeines Biirgerliches Gesetzbuch, que Unicamente
contempla el matrimonio entre personas de sexo opuesto, por lo
que en este supuesto estariamos ante un matrimonio nulo. El
recurso ante el Gobernador Regional de  Viena,
Landeshauptmann, fue desestimado el 11 de abril de 2003, y lo
mismo ocurrid el 12 de diciembre de 2003, al llevarse el caso
ante el Tribunal Constitucional, Verfassubgs-gerichtshoff.*

Con posterioridad a la presentacion de la demanda ante el
T.E.D.H,, el 1 de enero de 2010 entr6 en vigor la Ley austriaca de
Parejas Registradas,” que vino a permitir el reconocimiento de
parejas registradas formadas solamente por 2 personas del mismo
sexo, que les compromete a una duradera relacion con mutuos
derechos y obligaciones.” Muchas de las normas relativas al
establecimiento, efectos y disolucién de este tipo de parejas,
guardan indudables semejanzas con las del matrimonio.” Este tipo
de parejas conlleva una cohabitacion permanente, entre personas
del mismo sexo, mayores de edad y capaces, no pudiendo
establecerse entre parientes cercanos, ni con una persona que se
encuentre casada o mantenga una relacion de pareja ya registrada
y que ain persista.® Al igual que en las parejas casadas, las
parejas registradas se presupone que viviran juntas como esposos
a efectos como los de compartir la vivienda comun, tratarse
reciprocamente con respeto y proveerse reciproca asistencia;
como en el caso de los esposos, el miembro de la pareja al cargo
del mantenimiento del hogar puede representar a la otra parte a la

¥ Articulo 44 del C.C. austriaco: El contrato matrimonial formard la base de las
relaciones de familia. En virtud del contrato matrimonial, dos personas de sexo
opuesto declaran su legitima intencion de vivir juntos en indisoluble matrimonio,
engendrar y criar a los hijos y ayudarse cada uno. Este articulo ha permanecido
invariable desde su entrada en vigor el 1 de enero de 1812.

* Schalk y Kopfv. Austria, §§ 9 a 14.

5 Bundesgesetzblatt, Boletin Legislativo Federal, 135/2009.

® Articulo 2 de la Ley de Parejas Registradas. Boletin Legislativo Federal,
135/2009. Schalk y Kopf'v. Austria, § 17.

7 Articulos 3 y 5 de la Ley de Parejas Registradas. Boletin Legislativo Federal,
135/2009. Schalk y Kopfv. Austria, § 18.

8 Schalk y Kopfv. Austria, § 19.
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hora de realizar las transacciones necesarias para la vida diaria; y
las parejas registradas tienen las mismas obligaciones que las
concernientes al mantenimiento de los esposos.’ Las razones para
su disolucidén corren en buena parte paralelas a las causas de
disolucion del matrimonio y de divorcio.'’ Dicha tendencia a la
equiparacion con el matrimonio se observa en otros campos,
como el derecho hereditario, laboral y de la seguridad social,
tributario, procedimiento administrativo, proteccion de datos,
servicios publicos, pasaporte, registro y extranjeria.’’

Aln asi, persisten ciertas diferencias respecto al
matrimonio: 2

1) Mientras que el matrimonio se contrae ante las
autoridades encargadas del Registro Civil, las parejas registradas
se concluyen ante las Autoridades Administrativas de Distrito.

2) Las reglas sobre la eleccion del nombre son diferentes,
pues en este caso la Ley habla de “apellido”, cuando las parejas
registradas eligen un nombre comun, mientras que en el caso del
matrimonio se habla de “apellido familiar”.

3) Las principales diferencias hacen alusion a los derechos
parentales, como la imposibilidad de adoptar, ni siquiera en el
caso de adopcioén de los hijos de la pareja. Asimismo se encuentra
excluida la posibilidad de inseminacion artificial.

La parte demandante y el Gobierno de Austria fueron
invitados a presentar observaciones escritas sobre la
admisibilidad y las circunstancias del caso, y la misma opcidn se

% Articulos 8, 10 y 12 de la Ley de Parejas Registradas. Boletin Legislativo
Federal, 135/2009. Schalk y Kopf'v. Austria, § 20.

' Articulos 13, 14 y 15 de la Ley de Parejas Registradas. Boletin Legislativo
Federal, 135/2009. Schalk y Kopf'v. Austria, § 21.

" Schalk y Kopfv. Austria, § 22.
12 Schalk y Kopf'v. Austria, § 23.
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dio en calidad de terceros al Gobierno del Reino Unido y a 4
O.N.Gs."”

2. ARGUMENTOS LEGALES PUESTOS EN JUEGO POR
LAS PARTES.

La discusion se va a centrar alrededor de si ha habido o no
vulneracion de los siguientes preceptos del Convenio Europeo de
Derechos Humanos:

1) El derecho a contraer matrimonio reconocido en el
articulo 12 del C.E.D.H.

2) La supuesta violacion del articulo 14 del C.E.D.H.
(principio de no discriminacion) puesto en conexiéon con su
articulo 8 (derecho al respeto de la vida privada y familiar).

2.1. POSIBLE VULNERACION DEL DERECHO AL
MATRIMONIO RECONOCIDO EN EL ARTICULO 12 DEL
C.E.D.H.

2.1.1. TESIS EN CONTRA DE APRECIAR LA
EXISTENCIA DE VIOLACION DEL ARTICULO 12 DEL
C.E.D.H.

El Gobierno austriaco se centra en la redaccién literal del
articulo 12 del C.E.D.H.," entendiendo:"

1) Que el derecho a establecer un matrimonio queda
reservado en el C.E.D.H. a parejas de sexo diferente.

2) Que alin reconociendo que ha habido una clara evolucion
social del matrimonio, especialmente en los ltimos tiempos, no
existe un consenso europeo del que deba desprenderse la

¥ La F.ILD.H., Fédération Internationale des ligues des Droits de |"Homme, la
1.CJ., International Commission of Jurists, el ALRE. Centre, Advice on
Individual Rights in Europe, y la 1L.G.A.-Europe, European Region of the
International Lesbian and Gay Association.

" Articulo 12 C.E.D.H.: 4 partir de la edad nubil, el hombre y la mujer tienen
derecho a casarse y a fundar una familia, segun las leyes nacionales que rijan el
ejercicio de este derecho.

'* Schalk y Kopfv. Austria, § 43.
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extension del concepto de matrimonio a parejas formadas por
personas del mismo sexo.

3) Que a pesar de la diferente redaccion del articulo 9 de la
Carta de Derechos Fundamentales de la Unién Europea,'®
(respecto al articulo 12 del C.E.D.H.), en que no se hace mencion
a “el hombre y la mujer”, y afirmarse unicamente que se
garantizan el derecho a contraer matrimonio y el derecho a
Sfundar una familia, en el fondo se estaria dejando la ultima
palabra a los legisladores nacionales, al afiadirse a continuacion
que ello es asi segun las leyes nacionales que regulen su
efercicio, por lo que la solucion adoptada por las autoridades
austriacas seria perfectamente legitima.

El Gobierno del Reino Unido vino a incidir en que el
articulo 12 del C.E.D.H. estad haciendo referencia a parejas de
sexo bioldgico opuesto, y que a falta de un consenso entre los
estados parte del Convenio, cada Estado vendria a disfrutar de un
particular amplio margen de apreciacién.'’

2.1.2. TESIS A FAVOR DE LA APRECI{XCI(')N DE LA
EXISTENCIA DE VIOLACION DEL ARTICULO 12 DEL
C.E.D.H.

Los demandantes por el contrario entienden que:'®

1) En la sociedad actual, el matrimonio civil comprende la
unién de dos personas, que engloba todos los aspectos de su vida,
y que ni la procreacion, ni la educacion de los hijos, constituyen
factores decisivos.

2) La institucion matrimonial ha experimentado
considerables cambios, a consecuencia de los cuales no es de
recibo excluir del matrimonio a las parejas del mismo sexo.

' Articulo 9 de la Carta de Derechos Fundamentales de la Unién Europea: Se
garantizan el derecho a contraer matrimonio y el derecho a fundar una familia
segun las leyes nacionales que regulen su ejercicio.

" Schalk y Kopf'v. Austria, §§ 45 y 46.
18 Schalk y Kopf v. Austria. § 44.
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3) La remision contenida en la formula del articulo 12 del
CE.DH. al decir segun las leyes nacionales, no puede
interpretarse en el sentido de permitir a los estados una ilimitada
discrecion en la regulacion del derecho al matrimonio.

Las 4 O.N.Gs. consultadas, (ademas de citar la reciente
jurisprudencia del Tribunal Constitucional de Sudafrica, los
Tribunales de Apelaciéon de Ontario y Columbia Britanica en
Canada, y los Tribunales Supremos de California, Connecticut,
Iowa y Massachusetts en EE.UU., entendiendo que la denegacion
del acceso al matrimonio civil a las parejas del mismo sexo era
discriminatorio),"” vinieron a sefialar que el hecho de permitir el
acceso al matrimonio Unicamente a parejas de sexo diferente,
constituia una diferencia de tratamiento sobre la base de la
orientacion sexual de las personas, y que dicha diferencia de
tratamiento sélo podria justificarse sobre la base de razones
particularmente graves, algo que entendian que no se daba en
este caso:™

1) La exclusion de las parejas del mismo sexo del acceso al
matrimonio, en su opinién no contribuiria en nada a la proteccion
del matrimonio o la familia en su sentido tradicional.

2) Ni reconociéndoles dicho acceso al matrimonio, se
estaria devaluando el matrimonio tradicional.

3) Los considerables cambios sufridos por la institucion del
matrimonio, especialmente a partir del caso Christine Goodwin v.
Reino Unido, no deberian pasar desapercibidos, de modo que la
inhabilidad para la procreacion no puede ser vista como una
causa que per se excluya del acceso al matrimonio.

¥ Schalk y Kopfv. Austria, § 48.
2 Schalk y Kopf'v. Austria, § 47.
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2.2 SUPUESTA VIOLACION DEL ARTICULO 14 DEL
C.E.D.H. (PRINCIPIO DE NO DISCRIMINACION)
PUESTO EN CONEXION CON SU ARTICULO 8
(DERECHO AL RESPETO DE LA VIDA PRIVADA Y
FAMILIAR).

2.2.1. TESIS EN CONTRA DE APRECIAR UNA SUPUESTA
VIOLACION DEL ARTICULO 14 EN CONEXION CON EL
ARTICULO 8 DEL C.E.D.H.

El Gobierno de Austria entendia que entraria dentro del
margen de apreciacion del legislador, el reconocimiento o no de
las parejas del mismo sexo, y que la Ley de Parejas Registradas
que entr6 en vigor el 1 de enero de 2010, habia venido a cubrir
diversos campos desde el punto de vista del derecho civil, penal,
procedimiento administrativo, proteccion de datos, servicios
publicos, pasaportes, registro y extranjeria.”'

El Gobierno del Reino Unido, en su calidad de parte
tercera, vino a alegar que el articulo 8 leido conjuntamente con el
articulo 14, no podia ser interpretado en el sentido de requerir
tanto el acceso al matrimonio, como la creacion de formas
alternativas de reconocimiento para las parejas del mismo sexo,”
afiadiendo que en el Reino Unido, la Ley de Parejas Civiles de
2004, que entrd en vigor en diciembre de 2005, habia introducido
un sistema de registro de parejas para aquéllas compuestas por
personas del mismo sexo, y que dicha norma habia sido elaborada
con el fin de promover la justicia social y la igualdad,
entendiendo que el C.E.D.H. no imponia la necesidad de adoptar
dicha normativa.”

2! Schalk y Kopf'v. Austria, § 80.
2 Schalk y Kopf'v. Austria, § 81.
3 Schalk y Kopf'v. Austria, § 83.
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2.2.2. TESIS A FAVOR DE APRECIAR UNA POSIBLE
VIOLACION DEL ARTICULO 14 EN CONEXION CON EL
ARTICULO 8 DEL C.E.D.H

Los demandantes entienden que en el nicleo de su demanda
se encuentra la argumentacion de haber sido objeto de una
discriminacion por el hecho de ser una pareja del mismo sexo, y
que las diferencias de trato basadas en el sexo o en la orientacién
sexual de las personas deben estar especialmente motivadas, algo
que no habrian conseguido las autoridades austriacas.**

Las persistentes diferencias entre el matrimonio y las
parejas registradas, serian discriminatorias, poniendo como
ejemplo el hecho de contraerse ante diferentes autoridades, (las
encargadas del Registro Civil, en un caso, y las Autoridades
Administrativas de Distrito, en el otro), la ausencia de derecho a
indemnizacidén del supérstite en caso de fallecimiento de la otra
parte, o la falta de claridad sobre si ciertos beneficios reconocidos
a las “familias” son también predicables de las parejas registradas
y los hijos de uno de ellos que convivan en la vivienda comtin.”

Las 4 O.N.Gs. vinieron a argumentar que en estos
momentos esta cominmente aceptado que las parejas del mismo
sexo tienen la misma capacidad de establecer relaciones sexuales
y emocionales a largo plazo, de modo semejante a las parejas de
sexo diferente, y que por lo tanto tendrian las mismas necesidades
de reconocimiento legal que este dltimo tipo de parejas.’
Afadiendo ademas que la exclusion de las parejas del mismo
sexo de los derechos y beneficios particulares anexos al
matrimonio, como por ejemplo el derecho a la pension de
viudedad, supondria un caso evidente de discriminacion.’

M Schalk y Kopf'v. Austria, §§ 76.
= Schalk y Kopf'v. Austria, §§ 78.
2 Schalk v Kopfv. Austria, § 84.
T Schalk v Kopf'v. Austria, § 86.
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3. ELFALLO DEL T.E.D.H.

3.1. DESESTIMANDO LA POSIBLE VULNERACION DEL
DERECHO AL MATRIMONIO RECONOCIDO EN EL
ARTICULO 12 DEL C.E.D.H.

El acuerdo desestimatorio por esta causa, es adoptado por
unanimidad.

El T.E.D.H. entiende que el articulo 12 del C.E.D.H. no
impone a los estados miembros del mismo el deber de proveer el
acceso al matrimonio a las parejas del mismo sexo.”®

El T.E.D.H. pone énfasis en como el articulo 9 de la Carta
de Derecho Fundamentales de la U.E. al garantizar el derecho a
contraer matrimonio 'y a fundar una familia, incluye una remision
a las leyes nacionales que regulen su ejercicio, que no viene a ser
sino un reflejo de la diversidad de regulaciones nacionales.”

El Tribunal considera que en la aplicacion tanto el articulo
9 de la Carta como el articulo 12 del Convenio, no puede llegarse
a la consecuencia de excluir en todo caso del mismo a las parejas
del mismo sexo, limitando el matrimonio a parejas de sexo
opuesto, sin embargo el reconocimiento o no del derecho al
matrimonio a parejas del mismo sexo es una cuestion que
quedaria dentro del margen de apreciacion de los estados
contratantes.”

El Tribunal observa que el matrimonio tiene profundas
connotaciones sociales y culturales, que difieren grandemente de
una sociedad a otra, y que no es su funcion reemplazar el papel
que deben desempeiiar las autoridades nacionales, que a su
entender se encuentran mejor situadas para atender y responder a
las demandas sociales.”’ El articulo 12 del C.E.D.H. no impone

28 Schalk y Kopf'v. Austria, §§ 57 y 58.
% Schalk y Kopf'v. dustria, § 60.
30 Schalk y Kopf'v. Austria, § 61.
3 Schalk y Kopf'v. Austria, § 62.
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una obligacion a los Gobiernos de garantizar el acceso al
. . . . 2
matrimonio a las parejas del mismo sexo.’

El juez Malinverni y el juez Kovler, que se une a él, firman
un voto particular concurrente, pues pese a haber votado junto
con el resto de sus colegas en el sentido de no encontrar una
vulneracion del articulo 12 del C.E.D.H., discrepan de la
afirmacion contenida en el § 55, donde se dice por el Tribunal
que el tenor literal del articulo 12 podria ser interpretado de
modo que no se excluya el matrimonio entre dos hombres o dos
mujeres. Para ello recuerdan que la Convencidn de Viena sobre el
Derecho de los Tratados de 23 de mayo de 1969, al establecer las
reglas de interpretacion de los Tratados Internacionales, indica
que éstos serdn interpretados de buena fe, de acuerdo con el
sentido ordinario dado a los términos del Tratado en su contexto,
a la luz de su objeto y fin. Estos jueces entienden que de acuerdo
con el sentido ordinario de los términos del Tratado, en el caso
del articulo 12, éste sélo puede interpretarse de modo que el
matrimonio sélo pueda ser contraido por un hombre y una mujer,
esto es, entre personas de sexo opuesto, y el que algunos estados
permitan la posibilidad a parejas homosexuales de acceder al
matrimonio, no puede ser visto como una subsiguiente prdctica
en la aplicacion del Tratado. Estos jueces vienen a aferrarse a
una interpretacion literal del mismo, que, conforme a la
Convencion de Viena sobre Derecho de los Tratados, representa
la regla general de interpretacion, para entender que el articulo
12 del C.E.D.H. descartaria una interpretacion que confiriese el
derecho a contraer matrimonio a personas del mismo sexo.

Los jueces Malinverni y Kovler hacen hincapié en que el
articulo 9 de la Carta de Derechos Fundamentales de la Union
Europea, al garantizar el derecho al matrimonio, viene a hacerlo
segun las leyes nacionales que regulen su ejercicio, por lo que se
dejaria a los Estados decidir libremente si desean o no reconocer
el derecho al matrimonio a las parejas homosexuales. Por ello
vienen a concluir que el articulo 9 de la Carta no debe ser usado

32 Schalk y Kopf'v. Austria, § 63.
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para interpretar el articulo 12 del Convenio de forma diversa,
pues a su juicio éste sélo reconoce el matrimonio a personas de
sexo diferente.

3.2 DESESTIMANDO LA SUPUESTA VIOLACION DEL
ARTECULO 14 DEL C.E.D.H. EN CONEXION CON SU
ARTICULO 8.

3.2.1. UNA DECISION ADOPTADA POR EL ESTECHO
MARGEN DE 4 VOTOS CONTRA 3.

La decision desestimatoria por esta causa, a diferencia de lo
que ocurre en el caso anterior, dista de ser undnime, pues es
tomada por 4 votos contra 3, emitiéndose un voto particular
disidente que es suscrito por los 3 jueces discrepantes de la
opinién sostenida por la mayoria, por lo que se hace necesario
analizar ambos planteamientos.

322. LA OPINION DE LOS 4 JUECES QUE
CONFORMARON LA MAYORIA.

El TE.D.H. considera que seria artificial entender que a
diferencia de lo que ocurre con las parejas de diferente sexo,
respecto a las cuales no hay duda sobre el reconocimiento de su
derecho a gozar de su “vida privada” y su “vida familiar”, pudiera
afirmarse que este segundo derecho no es extensible a las parejas
compuestas por personas del mismo sexo, por lo que éstas tienen
derecho a disfrutar no s6lo de su “vida privada”, sino también de
su “vida familiar”, por lo que el Tribunal va a intentar resolver
este caso desde ambas perspectivas, tanto desde la del derecho a

la “vida privada”, como a la “vida familiar”.**

El Tribunal insiste en que cualquier diferencia de
tratamiento es discriminatoria si carece de una de una
justificacion objetiva y razonable, si no persigue un fin legitimo,
o si no hay una razonable relacion de proporcionalidad entre los

33 Schalk y Kopf'v. Austria, §§ 94 y 95.
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medios empelados y el fin perseguido, pero a continuacion afiade
que, no obstante, los estados contratantes disfrutan de un margen
de apreciacion a la hora de delimitar, si, y en que medida, las
diferencias en otras situaciones similares, justifican una
diferencia de tratamiento, y €sta sera la clave a la hora de ver cudl
va a ser la solucion finalmente adoptada.”

La premisa desde la cual se parte, es que cualquier
diferencia de trato basada en el sexo o en la orientacion sexual de
las personas, requiere de razones particularmente serias que la
justifiquen.”

El margen de apreciacion reconocido a los estados
nacionales va a variar en funcion de las circunstancias, el objeto
en cuestion y sus antecedentes, de modo que uno de los factores
relevantes va a ser la existencia o no de un acervo comun entre la
legislacion de los diferentes estados parte en el Convenio.*

El Tribunal no duda en reconocer que las parejas del mismo
sexo pueden desarrollar relaciones estables de compromiso,
semejantes a las de las parejas de sexo diferente.’” Sin embargo el
T.E.D.H. entiende que los estados contratantes no se encuentran
obligados a equipar en derechos, ni a dispensar un tratamiento
legal exactamente idéntico, a ambos tipos de parejas, disponiendo
de un cierto margen de apreciacion discrecional, a la hora de
definir el estatuto juridico concreto que se va a aplicar al
reconocimiento legal de las parejas del mismo sexo.”

En el caso concreto de Austria, su Ley de Parejas
Registradas de 2009, en vigor desde el 1 de enero de 2010, viene
a otorgar un estatuto legal a estas parejas que en muchos aspectos
es igual, o al menos similar al matrimonio, y aunque persistan
ciertas diferencias respecto a éste en lo relativo a sus

¥ Schalk vy Kopf'v. Austria, § 96.

35 Schalk vy Kopf'v. Austria, § 97.

3¢ Petrovic v. Austria, § 38 y Schalk y Kopf'v. Austria, § 98.
7 Schalk y Kopf'v. Austria, § 99.

3 Schalk vy Kopf'v. Austria, § 108.
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consecuencias materiales, y alguna mas importante de fondo en el
caso de la regulacion relativa a los derechos parentales, no por
ello la situacion es sustancialmente muy diferente a lo que ocurre
en muchos otros paises. EI T.E.D.H. pone de manifiesto alguna
de estas diferencias de calado, como las restricciones que
permanecen en lo concerniente al acceso a la inseminacion
artificial y a la adopcién de menores, pero al no haber sido
aludidas expresamente en la demanda, el Tribunal opta por no ir
mas alla del petitum de los demandantes, no sin antes reiterar que
cree que no hay motivos para entender que el Estado demandado
haya podido extralimitarse a la hora de hacer uso del margen de
apreciacion que el Convenio le reconoce.”

3.2.3. LA MOTIVACION DEL VOTO PARTICULAR DE
LOS TRES JUECES DISCREPANTES.

Los jueces Rozakis, Spielmann y Jebens discreparon del
sentir mayoritario, entendiendo que habia habido una violacion
del articulo 14 puesto en conexién con el articulo 8 del C.E.D.H.

Reconocen no obstante, que en el propio caso Schalk y Kopf
v. Austria, se estda dando un significativo paso adelante al
admitirse en el § 93 que hay una creciente tendencia a incluir las
parejas del mismo sexo dentro de la nocion de familia, y al
extenderse sin paliativos la nocién de vida familiar en el § 94 a
las parejas del mismo sexo.*

Los jueces firmantes del voto particular vienen a mostrar su
perplejidad con el propio fallo del Tribunal del que forman parte,
ya que tras haber reconocido en el § 94 que la relacion de los
demandantes entra dentro de la nocion de “vida familiar”,
deberia haber extraido las deducciones logicas susceptibles de ser
extraidas de dicha afirmacion. Sin embargo no es ésta la actitud
del Tribunal, que al sentenciar que no ha habido violaciéon del

3 Schalk vy Kopf'v. Austria, § 109.

% Joint dissenting opinion of Judges Rozakis., Spielmann and Jebens, en Schalk y
Kopfv. Austria, §§ 3y 2.
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C.E.D.H,, parece dar por bueno ¢l vacio legal que debiera haber
sido eliminado, sin imponer al Estado demandado ninguna
obligacién positiva de proveer un marco satisfactorio, y
ofreciendo a los demandantes, al menos en cierto modo, la
proteccion que cualquier familia debiera gozar.*'

Los jueces afirman que sin entrar a valorar si la nueva
legislacion austriaca sobre parejas registradas que entrd en vigor
el 1 de enero de 2010, cumple o no con las exigencias que se
desprenden de una interpretacion conjunta de los articulo 14 y 8
del C.E.D.H,, lo cierto es que la violacion de la combinacion de
dichos articulos ya se habria producido con anterioridad a dicha
fecha de 1 de enero de 2010.%

La argumentacién de estos jueces, que compartimos
plenamente, es a nuestro juicio de extraordinario interés,
especialmente por la solidez de los argumentos que aportan, pues
al leer el fallo el lector puede llegar a quedar perplejo por el
sentido final del mismo. No en vano, la sentencia tras afirmar en
§ 99 que existe una relevantemente situacion similar y haber
enfatizado en § 97 en que las diferencias basadas en la
orientacion sexual de las personas requieren particularmente
serias razones de justificacion, lo logico es que hubiera acabado
concluyendo en reconocer la existencia de una vulneracion del
articulo 14 tomado conjuntamente con el articulo 8 del Convenio,
pues, a su juicio, el Gobierno austriaco no aportd ninguna razén
de peso que justificase dicha diferencia de trato, dejandolo todo
en § 80 al margen de apreciacion reconocido a los estados, de
modo que al no haber aportado el Gobierno demandado ningin
argumento de ius cogens que justificase dicha diferencia de trato,

* Joint dissenting opinion of Judges Rozakis, Spielmann and Jebens, en Schalk y
Kopf'v. Austria, § 4.
*2 Joint dissenting opinién of Judges Rozakis, Spielmann and Jebens, en Schalk y
Kopf'v. Austria, § 5.
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no debiera haberse dejado sitio para aplicar la teoria del margen
de apreciacion.”

Consecuentemente, a su modo de ver, la existencia o no
existencia de un acervo comun entre las legislaciones de los
estados contratantes es irrelevante, pues entienden que tales
consideraciones son solamente una base subordinada para la
aplicacion del concepto del margen de apreciacion. Soélo en caso
que las autoridades nacionales ofrecieran argumentos para
justificar su actitud, darian motivos a que el Tribunal diera por
bueno dicha diferencia de trato, tomando en cuenta la presencia o
ausencia de una solucion comtin.*

Los jueces disidentes vienen a afirmar que hoy en dia, se
encuentra generalmente admitido por la sociedad que las parejas
del mismo sexo pueden constituir parejas estables. La ausencia de
un marco legal a favor de las mismas, que en cierta medida
confiera unos derechos equiparables a los del matrimonio,
debiera estar solidamente justificada, especialmente teniendo en
cuenta la creciente tendencia, que se aprecia en Europa, a tutelar
dichas relaciones estables de parejas del mismo sexo.*

3 Joint dissenting opinion of Judges Rozakis, Spielmann and Jebens, en Schalk y
Kopfv. Austria, § 8.

* Joint dissenting opinion of Judges Rozakis, Spielmann and Jebens, en Schalk y
Kopfv. Austria, § 8. in fine.

* Joint dissenting opinién of Judges Rozakis, Spielmann and Jebens, en Schalk y
Kopf'v. Austria, § 9.
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ANEXO.

CASE OF SCHALK AND KOPF v. AUSTRIA*
ECHR

(Application no. 30141/04)

JUDGMENT

STRASBOURG

24 June 2010

In the case of Schalk and Kopf v. Austria,

The European Court of Human Rights (First Section), sitting as a
Chamber composed of:

Christos Rozakis, President,
Anatoly Kovler,
Elisabeth Steiner,
Dean Spielmann,
Sverre Erik Jebens,
Giorgio Malinverni,
George Nicolaou, judges,

and André Wampach, Deputy Section Registrar,

Having deliberated in private on 25 February 2010 and on 3 June
2010,

Delivers the following judgment, which was adopted on the
last-mentioned date:

PROCEDURE

46 Fuente:

http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkmé&action=html&
highlight=schalk&sessionid=58593616&skin=hudoc-en
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1. The case originated in an application (no. 30141/04) against
the Republic of Austria lodged with the Court under Article 34 of
the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by two Austrian
nationals, Mr Horst Michael Schalk and Mr Johan Franz Kopf
(“the applicants™), on 5 August 2004.

2. The applicants were represented by Mr K. Mayer, a lawyer
practising in Vienna. The Austrian Government (“the
Government”) were represented by their Agent, Ambassador H.
Tichy, Head of the International Law Department at the Federal
Ministry for European and International Affairs.

3. The applicants alleged in particular, that they were
discriminated against as, being a same-sex couple, they were
denied the possibility to marry or to have their relationship
otherwise recognised by law.

4. On 8 January 2007 the President of the First Section decided
to give notice of the application to the Government. It was also
decided to examine the merits of the application at the same time
as its admissibility (Article 29 § 3).

5. The applicant and the Government each filed written
observations on the admissibility and merits of the application.
The Government also filed further written observations. In
addition, third-party comments were received from the United
Kingdom Government, who had been given leave by the
President to intervene in the written procedure (Article 36 § 2 of
the Convention and Rule 44 § 2). A joint third-party comment
was received from four non-governmental organisations which
had been given leave by the President to intervene, namely FIDH
(Féderation Internationale des ligues des Droits de |'Homme),
ICJ (International Commission of Jurists) AIRE Centre (Advice
on Individual Rights in Europe) and ILGA-Europe (European
Region of the International Lesbian and Gay Association). The
four non-governmental organisations were also given leave by the
President to intervene at the hearing.
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6. A hearing took place in public in the Human Rights Building,
Strasbourg, on 25 February 2010 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mrs B. OuHMmS, Federal Chancellory,  Deputy Agent,
Mrs G. PASCHINGER, Federal Ministry of European and
International Affairs

Mr M. STORMANN, Federal Ministry of Justice,  Advisers;

(b) for the applicants
Mr K.MAYER, Counsel,
Mr H. SCHALK, Applicant;

(c) for the Non-governmental organisations, third-party

interveners

Mr R. WINTEMUTE, Kings College, London Counsel,

Mrs A. JERNOW, International Commission of Jurists,
Adviser.

The Court heard addresses by Mrs Ohms, Mr Mayer and Mr
Wintemute.

THE FACTS
[. THE CIRCUMSTANCES OF THE CASE

7. The applicants were born in 1962 and 1960, respectively.
They are a same-sex couple living in Vienna.

8. On 10 September 2002 the applicants requested the Office for
matters of Personal Status (Standesamt) to proceed with the
formalities to enable them to contract marriage.

9. By decision of 20 December 2002 the Vienna Municipal
Office (Magistrat) refused the applicants’ request. Referring to
Article 44 of the Civil Code (Allgemeines Biirgerliches
Gesetzbuch), it held that marriage could only be contracted
between two persons of opposite sex. According to constant case-
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law, a marriage concluded by two persons of the same sex was
nuil and void. Since the applicants were two men, they lacked the
capacity for contracting marriage.

10. The applicants lodged an appeal with the Vienna Regional
Governor (Landeshauptmann), but to no avail. In his decision of
11 April 2003 the Governor confirmed the Municipal Office’s
legal view. In addition he referred to the Administrative Court’s
case-law according to which it constituted an impediment to
marriage if the two persons concerned were of the same sex.
Moreover, Article 12 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms reserved
the right to contract marriage to persons of different sex.

11. In a constitutional complaint the applicants alleged that the
legal impossibility for them to get married constituted a violation
of their right to respect for private and family life and of the
principle of non-discrimination. They argued that the notion of
marriage had evolved since the entry into force of the Civil Code
in 1812. In particular, the procreation and education of children
no longer formed an integral part of marriage. In present-day
perception, marriage was rather a permanent union encompassing
all aspects of life. There was no objective justification for
excluding same-sex couples from concluding marriage, all the
more so since the European Court of Human Rights had
acknowledged that differences based on sexual orientation
required particularly weighty reasons. Other European countries
either allowed homosexual marriages or had otherwise amended
their legislation in order to give equal status to same-sex
partnerships.

12. Finally, the applicants alleged a breach of their right to
peaceful enjoyment of their possessions. They argued that in the
event that one partner in a homosexual couple died, the other was
discriminated against since he would be in a much less favourable
position under tax law than the surviving partner in a married
couple.
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13. On 12 December 2003 the Constitutional Court
(Verfassungs-gerichtshof) dismissed the applicants’ complaint.
The relevant parts of its judgment read as follows:

“The administrative proceedings that resulted in the impugned
decision were exclusively concerned with the issue of the
legitimacy of the marriage. Accordingly, the complainants’ sole
applicable grievance is that Article 44 of the Civil Code only
recognises and provides for marriage between “persons of
opposite sex”. The allegation of a breach of the right of property
is simply a further means of seeking to show that this state of
affairs is unjustified.

With regard to marriage, Article 12 of the ECHR, which ranks as
constitutional law, provides:

‘Men and women of marriageable age have the right to marry and
to found a family, according to the national laws governing the
exercise of this right.’

Neither the principle of equality set forth in the Austrian Federal
Constitution nor the European Convention on Human Rights (as
evidenced by “men and women” in Article 12) require that the
concept of marriage as being geared to the fundamental
possibility of parenthood should be extended to relationships of a
different kind. The essence of marriage is, moreover, not affected
in any way by the fact that divorce (or separation) is possible and
that it is a matter for the spouses whether in fact they are able or
wish to have children. The European Court of Human Rights
found in its Cossey judgment of 27 September 1990 (no.
10843/84, concerning the particular position of transsexual
persons) that the restriction of marriage to this “traditional”
concept was objectively justified, observing

‘... that attachment to the traditional concept of marriage provides
sufficient reason for the continued adoption of biological criteria
for determining a person’s sex for the purposes of marriage.’

[The subsequent change in the case-law concerning the particular
issue of transsexuals (ECHR, Goodwin, no. 28957/95, 11 July
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2002) does not permit the conclusion that there should be any
change in the assessment of the general question at issue here.]

The fact that same-sex relationships fall within the concept of
private life and as such enjoy the protection of Article 8 of the
ECHR - which also prohibits discrimination on non-objective
grounds (Article 14 of the ECHR) — does not give rise to an
obligation to change the law of marriage.

It is unnecessary in the instant case to examine whether, and in
which areas, the law unjustifiably discriminates against same-sex
relationships by providing for special rules for married couples.
Nor is it the task of this court to advise the legislature on
constitutional issues or even matters of legal policy.

Instead, the complaint must be dismissed as ill-founded.”

14. The Constitutional Court’s judgment was served on the
applicants’ counsel on 25 February 2004.

1. RELEVANT DOMESTIC AND COMPARATIVE LAW
A. Austrian law

1. The Civil Code

15. Article 44 of the Civil Code (Allgemeines Biirgerliches
Gesetzbuch) provides:

“The marriage contract shall form the basis for family
relationships. Under the marriage contract two persons of
opposite sex declare their lawful intention to live together in
indissoluble matrimony, to beget and raise children and to
support each other.”

The provision has been unchanged since its entry into force on 1
January 1812.

2. The Registered Partnership Act

16. The purpose of the Registered Partnership Act (Eingetragene
Partnerschaft-Gesetz) was to provide same-sex couples with a
formal mechanism for recognising and giving legal effect to their
relationships. In introducing the said Act the legislator had
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particular regard to developments in other European states (see
the explanatory report on the draft law — Erlduterungen zur
Regierungsvorlage, 485 der Beilagen XXIV GP).

17. The Registered Partnership Act, Federal Law Gazette
(Bundesgesetzblatt) vol. 1, no. 135/2009, entered into force on 1
January 2010. Its section 2 provides as follows:

“A registered partnership may be formed only by two persons of
the same sex (registered partners). They thereby commit
themselves to a lasting relationship with mutual rights and
obligations.“

18. The rules on the establishment of registered partnership, its
effects and its dissolution resemble the rules governing marriage.

19. Registered partnership involves co-habitation on a permanent
basis and may be entered into between two persons of the same
sex having legal capacity and having reached the age of majority
(section 3). A registered partnership must not be established
between close relatives or with a person who is already married
or has established a still valid registered partnership with another
person (section 5).

20. Like married couples, registered partners are expected to live
together like spouses in every respect, to share a common home,
to treat each other with respect and to provide mutual assistance
(section 8(2) and (3)). As in the case of spouses, the partner who
is in charge of the common household and has no income has
legal authority to represent the other partner in everyday legal
transactions (section 10). Registered partners have the same
obligations regarding maintenance as spouses (section 12).

21. The reasons for dissolution of registered partnership are the
same as for dissolution of marriage or divorce. Dissolution of a
registered partnership occurs in the event of the death of one
partner (section 13). It may also be pronounced by a judicial
decision on various other grounds: lack of intent to establish a
registered partnership (section 14), fault of one or both partners,
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or breakdown of the partnership due to irreconcilable differences
(section 15).

22. The Registered Partnership Act also contains a
comprehensive range of améndments to existing legislation in
order to provide registered partners with the same status as
spouses in various other fields of law, such as inheritance law,
labour, social and social insurance law, fiscal law, the law on
administrative procedure, the law on data protection and public
service, passport and registration issues, as well as the law on
foreigners.

23. However, some differences between marriage and registered
partnership remain, apart from the fact that only two persons of
the same sex can enter into a registered partnership. The
following differences were the subject of some public debate
before the adoption of the Registered Partnership Act: while
marriage is contracted before the Office for matters of Personal
Status, registered partnerships are concluded before the District
Administrative Authority. The rules on the choice of name differ
from those for married couples: for instance, the law speaks of
“last name” where a registered couple chooses a common name,
but of “family name” in reference to a married couple’s common
name. The most important differences, however, concern parental
rights: unlike married couples, registered partners are not allowed
to adopt a child; nor is step-child adoption permitted, that is to
say, the adoption of one partner’s child by the other partner
(section 8(4)). Artificial insemination is also excluded (section 2
1 of the Artificial Procreation Act -
Fortpflanzungsmedizingesetz).

B. Comparative law
1. European Union law

24. Article 9 of the Charter of Fundamental Rights of the
European Union, which was signed on 7 December 2000 and
entered into force on 1 December 2009, reads as follows:
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“The right to marry and to found a family shall be guaranteed in
accordance with the national laws governing the exercise of these
rights.” :

25. The relevant part of the Commentary of the Charter states as
follows:

“Modern trends and developments in the domestic laws in a
number of countries toward greater openness and acceptance of
same-sex couples notwithstanding, a few states still have public
policies and/or regulations that explicitly forbid the notion that
same-sex couples have the right to marry. At present there is very
limited legal recognition of same-sex relationships in the sense
that marriage is not available to same-sex couples. The domestic
laws of the majority of states presuppose, in other words, that the
intending spouses are of different sexes. Nevertheless, in a few
countries, e.g., in the Netherlands and in Belgium, marriage
between people of the same sex is legally recognized. Others, like
the Nordic countries, have endorsed a registered partnership
legislation, which implies, among other things, that most
provisions concerning marriage, i.e. its legal consequences such
as property distribution, rights of inheritance, etc., are also
applicable to these unions. At the same time it is important to
point out that the name ‘registered partnership’ has intentionally
been chosen not to confuse it with marriage and it has been
established as an alternative method of recognizing personal
relationships. This new institution is, consequently, as a rule only
accessible to couples who cannot marry, and the same-sex
partnership does not have the same status and the same benefits
as marriage. (...)

In order to take into account the diversity of domestic regulations
on marriage, Article 9 of the Charter refers to domestic
legislation. As it appears from its formulation, the provision is
broader in its scope than the corresponding articles in other
international instruments. Since there is no explicit reference to
‘men and women’ as the case is in other human rights
instruments, it may be argued that there is no obstacle to
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recognize same-sex relationships in the context of marriage.
There is, however, no explicit requirement that domestic laws
should facilitate such marriages. International courts and
committees have so far hesitated to extend the application of the
right to marry to same-sex couples. (...)”

26. A number of Directives are also of interest in the present
case:

European Council Directive 2003/86/EC of 22 September 2003,
on the right to family reunification, deals with the conditions for
the exercise of the right to family reunification by third country
nationals residing lawfully in the territory of the Member States.

Its Article 4, which carries the heading “family members”,
provides:

“(3) The Member States may, by law or regulation, authorise the
entry and residence, pursuant to this Directive und subject to
compliance with the conditions laid down in Chapter 1V, of the
unmarried partner, being a third country national, with whom the
sponsor is in a duly attested stable long-term relationship, or of a
third country national who is bound to the sponsor by a registered
partnership in accordance with Article 5(2), ...”

Directive 2004/38/EC of the European Parliament and Council of
- 29 April 2004 concerns the right of citizens of the Union and
their family members to move and reside freely within the
territory of the Member States.

Its Article 2 contains the following definition:
“(2) ’Family member’ means:
(a) the spouse

(b) the partner with whom the Union citizen has contracted a
registered parternship, on the basis of the legislation of a Member
State, if the legislation of the host Member State treats registered
partnerships as equivalent to marriage in accordance with the
conditions laid down in the relevant legislation of the host
Member State.
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(c) the direct descendants who are under the age of 21 or are
dependants and those of the spouse or partner as defined in point

(b) 4
(d) the dependent direct relative in the ascending line and those
of the spouse or partner as defined in point (b).”

2. The state of relevant legislation in Council of Europe member
States

27. Currently six out of forty-seven member States grant same-
sex couples equal access to marriage, namely Belgium, the
Netherlands, Norway, Portugal, Spain and Sweden.

28. In addition there are thirteen member States, which do not
grant same-sex couples access to marriage, but have passed some
kind of legislation permitting same-sex couples to register their
relationships: Andorra, Austria, the Czech Republic, Denmark,
Finland, France, Germany, Hungary, Iceland, Luxembourg,
Slovenia, Switzerland and the United Kingdom. In sum, there are
nineteen member States in which same sex couples either have
the possibility to marry or to enter into a registered partnership
(see also the overview in Burden v. the United Kingdom [GC],
no. 13378/05, § 26, ECHR 2008).

29. In two States, namely in Ireland and Liechtenstein reforms
intending to give same-sex couples access to some form of
registered partnership are pending or planned. In addition Croatia
has a Law on Same-Sex Civil Unions which recognises
cohabiting same-sex couples for limited purposes, but does not
offer them the possibility of registration.

30. According to the information available to the Court, the vast
majority of the States concerned have introduced the relevant
legislation in the last decade.

31. The legal consequences of registered partnership vary from
almost equivalent to marriage to giving relatively limited rights.
Among the legal consequences of registered partnerships, three
main categories can be distinguished: material consequences,
parental consequences and other consequences.
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32. Material consequences cover the impact of registered
partnership on different kinds of tax, health insurance, social
security payments and pensions. In most of the States concerned
registered partners obtain a status similar to marriage. This also
applies to other material consequences, such as regulations on
joint property and debt, application of rules of alimony upon
break-up, entitlement to compensation on wrongful death of
partner and inheritance rights.

33. When it comes to parental consequences, however, the
possibilities for registered partners to undergo medically assisted
insemination or to foster or adopt children vary greatly from one
country to another.

34. Other consequences include the use of the partner’s surname,
the impact on a foreign partner’s obtaining a residence permit and
citizenship, refusal to testify, next-of-kin status for medical
purposes, continued status as tenant upon death of the partner,
and lawful organ donations.

THE LAW

I. THE GOVERNMENT’S REQUEST TO STRIKE THE
APPLICATION OUT OF THE COURT’S LIST

35. In their oral pleadings the Government argued that the
Registered Partnership Act allowed same-sex couples to obtain a
legal status adjusted as far as possible to the status conferred by
marriage on different-sex couples. They submitted that the matter
might be regarded as being resolved and that it was justified to
strike the application out of the Court’s list. They relied on
Article 37 § 1 of the Convention which, so far as material, reads
as follows:

“l. The Court may at any stage of the proceedings decide to
strike an application out of its list of cases where the
circumstances lead to the conclusion that

(b) the matter has been resolved;
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However, the Court shall continue the examination of the
application if respect for human rights as defined in the
Convention and the Protocols thereto so requires.”

36. To conclude that Article 37 § 1 (b) of the Convention applies
to the instant case, the Court must answer two questions in turn:
firstly, it must ask whether the circumstances complained of
directly by the applicants still obtain and, secondly, whether the
effects of a possible violation of the Convention on account of
those circumstances have also been redressed (see Shevanova v.
Latvia (striking out) [GC], no. 58822/00, § 45, 7 December
2007).

37. The Court observes that the gist of the applicants’ complaint
is that, being a same-sex couple, they do not have access to
marriage. This situation still obtains following the entry into force
of the Registered Partnership Act. As the Government themselves
pointed out, the said Act allows same-sex couples to obtain only a
status similar or comparable to marriage, but does not grant them
access to marriage, which remains reserved for different-sex
couples.

38. The Court concludes that the conditions for striking the case
out of its list are not met and therefore dismisses the
Government’s request.

II. ALLEGED VIOLATION OF ARTICLE 12 OF THE
CONVENTION

39. The applicants complained that the authorities’ refusal to
allow them to contract marriage violated Article 12 of the
Convention, which provides as follows:

“Men and women of marriageable age have the right to marry
and to found a family, according to the national laws governing
the exercise of this right.”

The Government contested that argument.
A. Admissibility
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40. The Court observes that the Government raised the question
whether the applicants’ complaint fell within the scope of Article
12, given that they were two men claiming the right to marry. The
Government did not argue, however, that the complaint was
inadmissible as being incompatible ratione materiae. The Court
agrees that the issue is sufficiently complex not to be susceptible
of being resolved at the admissibility stage.

41. The Court considers, in the light of the parties’ submissions,
that the complaint raises serious issues of fact and law under the
Convention, the determination of which requires an examination
of the merits. The Court concludes therefore that this complaint is
not manifestly ill-founded within the meaning of Article 35 § 3 of
the Convention. No other ground for declaring it inadmissible has
been established.

B. Merits
1. The parties’ submissions

42. The Government referred to the Constitutional Court’s ruling
in the present case, noting that the latter had had regard to the
Court’s case-law and had not found a violation of the applicants’
Convention rights.

43. In their oral pleadings before the Court, the Government
maintained that both the clear wording of Article 12 and the
Court’s case-law as it stood indicated that the right to marry was
by its very nature limited to different-sex couples. They conceded
that there had been major social changes in the institution of
marriage since the adoption of the Convention, but there was not
yet any European consensus to grant same-sex couples the right
to marry, nor could such a right be inferred from Article 9 of the
Charter of Fundamental Rights of the European Union. Despite
the difference in wording, the latter referred the issue of same-sex
marriage to national legislation.

44. The applicants argued that in today’s society civil marriage
was a union of two persons which encompassed all aspects of
their lives, while the procreation and education of children was

LAICIDAD Y LIBERTADES. N° 10 — 20010. PAGINAS 385 — 440 413



ALEJANDRO TORRES GUTIERREZ

no longer a decisive element. As the institution of marriage had
undergone considerable changes there was no longer any reason
to refuse same-sex couples access to marriage. The wording of
Article 12 did not necessarily have to be read in the sense that
men and women only had the right to marry a person of the
opposite sex. Furthermore, the applicants considered that the
reference in Article 12 to “the relevant national laws” could not
mean that States were given unlimited discretion in regulating the
right to marry.

2. The third party interveners’ submissions

45. The Government of the United Kingdom asserted that the
Court’s case-law as it stood considered Article 12 to refer to the
“traditional marriage between persons of the opposite biological
sex” (see Sheffield and Horsham v. the United Kingdom, 30 July
1998, § 66, Reports of Judgments and Decisions 1998-V). In their
view there were no reasons to depart from that position.

46. While the Court had often underlined that the Convention
was a living instrument which had to be interpreted in present-
day conditions, it had only used that approach to develop its
jurisprudence where it had perceived a convergence of standards
among member States. In Christine Goodwin v. the United
Kingdom [GC] (no. 28957/95, ECHR 2002-VI), for instance, the
Court had reviewed its position regarding the possibility of post-
operative transsexuals to marry a person of the sex opposite to
their acquired gender, having regard to the fact that a majority of
Contracting States permitted such marriages. In contrast there
was no convergence of standards as regards same-sex marriage.
At the time when the third-party Government submitted their
observations only three member States permitted same-sex
marriage, and in two others proposals to this effect were under
consideration. The issue of same-sex marriage concerned a
sensitive area of social, political and religious controversy. In the
absence of consensus, the State enjoyed a particularly wide
margin of appreciation.
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47. The four non-governmental organisations called on the Court
to use the opportunity to extend access to civil marriage to same-
sex couples. The fact that different-sex couples were able to
marry, while same-sex couples were not, constituted a difference
in treatment based on sexual orientation. Referring to Karner v.
Austria, (no. 40016/98, § 37, ECHR 2003-1X), they argued that
such a difference could only be justified by “particularly serious
reasons”. In their contention, no such reasons existed: the
exclusion of same-sex couples from entering into marriage did
not serve to protect marriage or the family in the traditional sense.
Nor would giving same-sex couples access to marriage devalue
marriage in the traditional sense. Moreover, the institution of
marriage had undergone considerable changes and, as the Court
had held in Christine Goodwin (cited above, § 98), the inability to
procreate children could not be regarded as per se removing the
right to marry. The four non-governmental organisations
conceded that the difference between the case of Christine
Goodwin and the present case lay in the state of European
consensus. However, they argued that in the absence of any
objective and rational justification for the difference in treatment,
considerably less weight should be attached to European
consensus.

48. Finally, the four non-governmental organisations referred to
judgments from the Constitutional Court of South Africa, the
Courts of Appeal of Ontario and British Columbia in Canada, and
the Supreme Courts of California, Connecticut, Iowa and
Massachusetts in the United States, which had found that denying
same-sex couples access to civil marriage was discriminatory.

3. The Court’s assessment
a. General principles

49. According to the Court’s established case-law Article 12
secures the fundamental right of a man and woman to marry and
to found a family. The exercise of this right gives rise to personal,
social and legal consequences. It is “subject to the national laws
of the Contracting States”, but the limitations thereby introduced
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must not restrict or reduce the right in such a way or to such an
extent that the very essence of the right is impaired (see B. and L.
v. the United Kingdom, no. 36536/02, § 34, 13 September 2005,
and F. v. Switzerland, 18 December 1987, § 32, Series A no.
128).

50. The Court observes at the outset that it has not yet had an
opportunity to examine whether two persons who are of the same
sex can claim to have a right to marry. However, certain
principles might be derived from the Court’s case-law relating to
transsexuals.

51. In a number of cases the question arose whether refusal to
allow a post-operative transsexual to marry a person of the
opposite sex to his or her assigned gender violated Article 12. In
its earlier case-law the Court found that the attachment to the
traditional concept of marriage which underpins Article 12
provided sufficient reason for the continued adoption by the
respondent State of biological criteria for determining a person’s
sex for the purposes of marriage. Consequently, this was
considered a matter encompassed within the power of the
Contracting States to regulate by national law the exercise of the
right to marry (see Sheffield and Horsham, cited above, § 67;
Cossey v. the United Kingdom, 27 September 1990, § 46, Series
A no. 184; see also Rees v. the United Kingdom, 17 October
1986, §§ 49-50, Series A no. 106).

52. In Christine Goodwin (cited above, §§ 100-104) the Court
departed from that case-law: It considered that the terms used by
Article 12 which referred to the right of a man and woman to
marry no longer had to be understood as determining gender by
purely biological criteria. In that context, the Court noted that
there had been major social changes in the institution of marriage
since the adoption of the Convention. Furthermore, it referred to
Article 9 of the Charter of Fundamental Rights of the European
Union, which departed from the wording of Article 12. Finally,
the Court noted that there was widespread acceptance of the
marriage of transsexuals in their assigned gender. In conclusion
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the Court found that the impossibility for a post-operative
transsexual to marry in her assigned gender violated Article 12 of
the Convention.

53. Two further cases are of interest in the present context:
(Parry v. the United Kingdom (dec.), no. 42971/05, ECHR
2006-XV, and R. and F. v. the United Kingdom (dec.), no.
35748/05, 28 November 2006). In both cases the applicants were
a married couple, consisting of a woman and a male-to-female
post-operative transsexual. They complained inter alia under
Article 12 of the Convention that they were required to end their
marriage if the second applicant wished to obtain full legal
recognition of her change of gender. The Court dismissed that
complaint as being manifestly ill-founded. It noted that domestic
law only permitted marriage between persons of opposite gender,
whether such gender derived from attribution at birth or from a
gender recognition procedure, while same-sex marriages were not
permitted. Similarly, Article 12 enshrined the traditional concept
of marriage as being between a man and a woman. The Court
acknowledged that a number of Contracting States had extended
marriage to same-sex partners, but went on to say that this
reflected their own vision of the role of marriage in their societies
and did not flow from an interpretation of the fundamental right
as laid down by the Contracting States in the Convention in 1950.
The Court concluded that it fell within the State’s margin of
appreciation how to regulate the effects of the change of gender
on pre-existing marriages. In addition it considered that, should
they chose to divorce in order to allow the transsexual partner to
obtain full gender recognition, the fact that the applicants had the
possibility to enter into a civil partnership contributed to the
proportionality of the gender recognition regime complained of.

b. Application in the present case

54. The Court notes that Article 12 grants the right to marry to
“men and women”. The French version provides « I’homme et la
Sfemme ont le droit de se marier ». Furthermore, Article 12 grants
the right to found a family.
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55. The applicants argued that the wording did not necessarily
imply that a man could only marry a woman and vice versa. The
Court observes that, looked at in isolation, the wording of Article
12 might be interpreted so as not to exclude the marriage between
two men or two women. However, in contrast, all other
substantive Articles of the Convention grant rights and freedoms
to “everyone” or state that “no one” is to be subjected to certain
types of prohibited treatment. The choice of wording in Article
12 must thus be regarded as deliberate. Moreover, regard must be
had to the historical context in which the Convention was
adopted. In the 1950s marriage was clearly understood in the
traditional sense of being a union between partners of different
sex.

56. As regards the connection between the right to marry and the
right to found a family, the Court has already held that the
inability of any couple to conceive or parent a child cannot be
regarded as per se removing the right to marry (Christine
Goodwin, cited above, § 98). However, this finding does not
allow any conclusion regarding the issue of same-sex marriage.

57. In any case, the applicants did not rely mainly on the textual
interpretation of Article 12. In essence they relied on the Court’s
case-law according to which the Convention is a living
instrument which is to be interpreted in present-day conditions
(see E.B. v. France [GC], no. 43546/02, § 92, ECHR 2008-..., and
Christine Goodwin, cited above, §§ 74-75). In the applicants’
contention Article 12 should in present-day conditions be read as
granting same-sex couples access to marriage or, in other words,
as obliging member States to provide for such access in their
national laws.

58. The Court is not persuaded by the applicants’ argument.
Although, as it noted in Christine Goodwin, the institution of
marriage has undergone major social changes since the adoption
of the Convention, the Court notes that there is no European
consensus regarding same-sex marriage. At present no more than
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six out of forty-seven Convention States allow same-sex marriage
(see paragraph 27 above).

59. As the respondent Government as well as the third-party
Government have rightly pointed out, the present case has to be
distinguished from Christine Goodwin. In that case (cited above,
§ 103) the Court perceived a convergence of standards regarding
marriage of transsexuals in their assigned gender. Moreover,
Christine Goodwin is concerned with marriage of partners who
are of different gender, if gender is defined not by purely
biological criteria but by taking other factors including gender
reassignment of one of the partners into account.

60. Turning to the comparison between Article 12 of the
Convention and Article 9 of the Charter of Fundamental Rights of
the European Union (the Charter), the Court has already noted
that the latter has deliberately dropped the reference to men and
women (see Christine Goodwin, cited above, § 100). The
commentary to the Charter, which became legally binding in
December 2009, confirms that Article 9 is meant to be broader in
scope than the corresponding articles in other human rights
instruments (see paragraph 25 above). At the same time the
reference to domestic law reflects the diversity of national
regulations, which range from allowing same-sex marriage to
explicitly forbidding it. By referring to national law, Article 9 of
the Charter leaves the decision whether or not to allow same-sex
marriage to the States. In the words of the commentary: “... it
may be argued that there is no obstacle to recognize same-sex
relationships in the context of marriage. There is however, no
explicit requirement that domestic laws should facilitate such
marriages.”

61. Regard being had to Article 9 of the Charter, therefore, the
Court would no longer consider that the right to marry enshrined
in Article 12 must in all circumstances be limited to marriage
between two persons of the opposite sex. Consequently, it cannot
be said that Article 12 is inapplicable to the applicants’
complaint. However, as matters stand, the question whether or
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not to allow same-sex marriage is left to regulation by the
"national law of the Contracting State.

62. In that connection the Court observes that marriage has deep-
rooted social and cultural connotations which may differ largely
from one society to another. The Court reiterates that it must not
rush to substitute its own judgment in place of that of the national
authorities, who are best placed to assess and respond to the
needs of society (see B. and L. v. the United Kingdom, cited
above, § 36).

63. In conclusion, the Court finds that Article 12 of the
Convention does not impose an obligation on the respondent
Government to grant a same-sex couple like the applicants access
to marriage.

64. Consequently, there has been no violation of Article 12 of the
Convention.

III. ALLEGED VIOLATION OF ARTICLE 14 TAKEN IN
CONJUNCTION WITH ARTICLE 8 OF THE CONVENTION

65. The applicants complained under Article 14 taken in
conjunction with Article 8 of the Convention that they were
discriminated against on account of their sexual orientation, since
they were denied the right to marry and did not have any other
possibility to have their relationship recognised by law before the
entry into force of the Registered Partnership Act.

Article 8 reads as follows:

“1. Everyone has the right to respect for his private and family
life, ...

2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law
and is necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and
freedoms of others.”
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Article 14 provides as follows:

“The enjoyment of the rights and freedoms set forth in [the]
Convention shall be secured without discrimination on any
ground such as sex, race, colour, language, religion, political or
other opinion, national or social origin, association with a
national minority, property, birth or other status.”

A. Admissibility
1. Exhaustion of domestic remedies

66. The Government argued in their written observations that,
before the domestic authorities, the applicants had complained
exclusively about the impossibility to marry. Any other points
raised explicitly or implicitly in their application to the Court,
such as the question of any alternative legal recognition of their
relationship, were to be declared inadmissible for non-exhaustion.
However, the Government did not explicitly pursue that argument
in their oral pleadings before the Court. On the contrary, they
stated that the issue of registered partnership could be regarded as
being inherent in the present application.

67. The applicants contested the Government’s non-exhaustion
argument, asserting in particular that the aspect of being
discriminated against as a same-sex couple formed part of their
complaint and that they had also relied on the Court’s case-law
under Article 14 taken in conjunction with Article 8 in their
constitutional complaint.

68. The Court reiterates that Article 35 § 1 of the Convention
requires that complaints intended to be made subsequently at
Strasbourg should have been made to the appropriate domestic
body, at least in substance and in compliance with the formal
requirements and time-limits laid down in domestic law (see
Akdivar and Others v. Turkey, 16 September 1996, § 66, Reports
of Judgments and Decisions 1996-1V).

69. The domestic proceedings in the present case related to the
authorities’ refusal to permit the applicants’ marriage. As the
possibility to enter into a registered partnership did not exist at
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the material time, it is difficult to see how the applicants could
have raised the question of legal recognition of their partnership
except by trying to conclude marriage. Consequently, their
constitutional complaint also focused on the lack of access to
marriage. However, they also complained, at least in substance,
about the lack of any other means to have their relationship
recognised by law. Thus, the Constitutional Court was in a
position to deal with the issue and, indeed, addressed it briefly,
albeit only by stating that it was for the legislator to examine in
which areas the law possibly discriminated against same-sex
couples by restricting certain rights to married couples. In these
circumstances, the Court is satisfied that the applicants complied
with the requirement of exhausting domestic remedies.

70. In any case, the Court agrees with the Government that the
issue of alternative legal recognition is so closely connected to
the issue of lack of access to marriage that it has to be considered
as being inherent in the present application.

71. In conclusion, the Court dismisses the Government’s
argument that the applicants failed to exhaust domestic remedies
in respect of their complaint under Article 14 taken in
conjunction with Article 8.

2. The applicants’ victim status

72. In their oral pleadings before the Court the Government also
raised the question whether the applicants could still claim to be
victims of the alleged violation following the entry into force of
the Registered Partnership Act.

73. The Court reiterates that an applicant’s status as a victim may
depend on compensation being awarded at domestic level on the
basis of the facts about which he or she complains before the
Court and on whether the domestic authorities have
acknowledged, either expressly or in substance, the breach of the
Convention. Only when those two conditions are satisfied does
the subsidiary nature of the Convention preclude examination of
an application (see, for instance, Scordino v. Italy (dec.), no.
36813/97, ECHR 2003-1V).
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74. In the present case, the Court does not have to examine
whether the first condition has been fulfilled, as the second
condition has not been met. The Government have made it clear
that the Registered Partnership Act was introduced as a matter of
policy choice and not in order to fulfil an obligation under the
Convention (see paragraph 80 below). Therefore, the introduction
of the said Act cannot be regarded as an acknowledgement of the
breach of the Convention alleged by the applicants.
Consequently, the Court dismisses the Government’s argument
that the applicants can no longer claim to be victims of the
alleged violation of Article 14 taken in conjunction with Article
8.

3. Conclusion

75. The Court considers, in the light of the parties’ submissions,
that the complaint raises serious issues of fact and law under the
Convention, the determination of which requires an examination
of the merits. The Court concludes therefore that this complaint is
not manifestly ill-founded within the meaning of Article 35 § 3 of
the Convention. No other ground for declaring it inadmissible has
been established.

B. Merits
1. The parties’ submissions

76. The applicants maintained that the heart of their complaint
was that they were discriminated against as a same-sex couple.
Agreeing with the Government on the applicability of Article 14
taken in conjunction with Article 8, they asserted that just like
differences based on sex, differences based on sexual orientation
required particularly serious reasons for justification. In the
applicants’ contention the Government had failed to submit any
such reasons for excluding them from access to marriage.

77. 1t followed from the Court’s Karner judgment (cited above, §
40) that the protection of the traditional family was a weighty and
legitimate reason, but it had to be shown that a given difference
was also necessary to achieve that aim. In the applicants’
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assertion nothing showed that the exclusion of same-sex couples
from marriage was necessary to protect the traditional family.

78. In their oral pleadings, reacting to the introduction of the
Registered Partnership Act, the applicants argued that the
remaining differences between marriage on the one hand and
registered partnership on the other were still discriminatory. They
mentioned in particular that the Registered Partnership Act did
not provide a possibility to enter into an engagement; that, unlike
marriages, registered partnerships were not concluded at the
Office for matters of Personal Status but at the District
Administrative Authority; that there was no entitlement to
compensation in the event of wrongful death of the partner; and
that it was unclear whether certain benefits which were granted to
“families” would also be granted to registered partners and the
children of one of them living in the common household.
Although differences based on sexual orientation required
particularly weighty reasons, no such reasons had been given by
the Government.

79. The Government accepted that Article 14 taken in
conjunction with Article 8 of the Convention applied. So far the
Court’s case-law had considered homosexual relationships to fall
within the notion of “private life” but there might be good
reasons to include the relationship of a same-sex couple living
together in the scope of “family life”.

80. Regarding compliance with the requirements of Article 14
taken in conjunction with Article 8, the Government maintained
that it was within the legislator’s margin of appreciation whether
or not same-sex couples were given a possibility to have their
relationship recognised by law in any other form than marriage.
The Austrian legislator had made the policy choice to give same-
sex couples such a possibility. Under the Registered Partnership
Act which had entered into force on 1 January 2010 same-sex
partners were able to enter into a registered partnership which
provided them with a status very similar to marriage. The new
law covered such diverse fields as civil and criminal law, labour,
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social and social insurance law, fiscal law, the law on
administrative procedure, the law on data protection and public
service, passport and registration issues, as well as the law on
foreigners.

2. The third parties’ submissions

81. As to the applicability of Article 8, the third-party
Government submitted that although the Court’s case-law as it
stood did not consider same-sex relationships to fall within the
notion of “family life”, this should not be excluded in the future.
Nonetheless Article 8 read in conjunction with Article 14 should
not be interpreted so as to require either access to marriage or the
creation of alternative forms of legal recognition for same-sex
partnerships.

82. Regarding the justification for that difference in treatment,
the third-party Government contested the applicants’ argument
drawn from the Court’s Karner judgment. In that case the Court
had found that excluding same-sex couples from protection
provided to different-sex couples under the Rent Act was not
necessary for achieving the legitimate aim of protecting the
family in the traditional sense. The issue in the present case was
different: what was at stake was the question of access to
marriage or alternative legal recognition. The justification for that
particular difference in treatment between different-sex and
same-sex couples was laid down in Article 12 of the Convention
itself.

83. Finally, the third-party Government submitted that in the
United Kingdom the Civil Partnership Act 2004 which had come
into force in December 2005 had introduced a system of
partnership registration for same-sex couples. However, the said
Act was introduced as a policy choice in order to promote social
justice and equality, while it was not considered that the
Convention imposed a positive obligation to provide such a
possibility. In the Government’s view this position was supported
by the Court’s decision in Courten v. the United Kingdom (no.
4479/06, 4 November 2008).
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84. The four non-governmental organisations pleaded in their
joint comments that the Court should rule on the question
whether a same-sex relationship of cohabiting partners fell under
the notion of “family life” within the meaning of Article 8 of the
Convention. They noted that the question had been left open in
Karner (cited above, § 33). They argued that by now it was
generally accepted that same-sex couples had the same capacity
to establish a long-term emotional and sexual relationship as
different-sex couples and, thus, had the same needs as different-
sex couples to have their relationship recognised by law.

85. Were the Court not to tind that Article 12 required
Contracting States to grant same-sex couples access to marriage,
it should address the question whether there was an obligation
under Article 14 taken together with Article 8 to provide
alternative means of legal recognition of a same-sex partnership.

86. The non-governmental organisations answered that question
in the affirmative: firstly, excluding same-sex couples from
particular rights and benefits attached to marriage (such as for
instance the right to a survivor’s pension) without giving them
access to any alternative means to qualify would amount to
indirect discrimination (see Thlimmenos v. Greece [GC],
no. 34369/97, § 44, ECHR 2000-1V). Secondly, they agreed with
the applicants’ argument drawn from Karner (cited above).
Thirdly, they asserted that the state of European consensus
increasingly supported the idea that member States were under an
obligation to provide, if not access to marriage, alternative means
of legal recognition. By now almost 40% had legislation allowing
same-sex couples to register their relationships as marriages or
under an alternative name (see paragraphs 27-28 above).

3. The Court’s assessment
a. Applicability of Article 14 taken in conjunction with Article 8

87. The Court has dealt with a number of cases concerning
discrimination on account of sexual orientation. Some were
examined under Article 8 alone, namely cases concerning the
prohibition under criminal law of homosexual relations between
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adults (see Dudgeon v. the United Kingdom, 22 October 1981,
Series A no. 45; Norris v. Ireland, 26 October 1988, Series A no.
142; and Modinos v. Cyprus, 22 April 1993, Series A no. 259)
and the discharge of homosexuals from the armed forces (see
Smith and Grady v. the United Kingdom, nos. 33985/96 and
33986/96, ECHR 1999-VT). Others were examined under Article
14 taken in conjunction with Article 8. These included, inter alia,
different age of consent under criminal law for homosexual
relations (L. and V. v. Austria, nos. 39392/98 and 39829/98,
ECHR 2003-1), the attribution of parental rights (Salgueiro da
Silva Mouta v. Portugal, no. 33290/96, ECHR 1999-1X),
permission to adopt a child (Fretté v. France, no.36515/97,
ECHR 2002-1, and E.B. v. France, cited above) and the right to
succeed to the deceased partner’s tenancy (Karner, cited above).

88. In the present case, the applicants have formulated their
complaint under Article 14 taken in conjunction with Article 8.
The Court finds it appropriate to follow this approach.

89. As the Court has consistently held, Article 14 complements
the other substantive provisions of the Convention and its
Protocols. It has no independent existence since it has effect
solely in relation to “the enjoyment of the rights and freedoms”
safeguarded by those provisions. Although the application of
Article 14 does not presuppose a breach of those provisions — and
to this extent it is autonomous —, there can be no room for its
application unless the facts at issue fall within the ambit of one or
more of the latter (see, for instance, E.B. v. France, cited above, §
47, Karner, cited above, § 32; and Petrovic v. Austria, 27 March
1998, § 22, Reports 1998-11).

90. It is undisputed in the present case that the relationship of a
same-sex couple like the applicants’ falls within the notion of
“private life” within the meaning of Article 8. However, in the
light of the parties’ comments the Court finds it appropriate to
address the issue whether their relationship also constitutes
“family life”.
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91. The Courts reiterates its established case-law in respect of
different-sex couples, namely that the notion of family under this
provision is not confined to marriage-based relationships and may
encompass other de facto “family” ties where the parties are
living together out of wedlock. A child born out of such a
relationship is ipso jure part of that “family” unit from the
moment and by the very fact of his birth (see Elsholz v. Germany
[GC], no. 25735/94, § 43, ECHR 2000-VIII; Keegan v. Ireland,
26 May 1994, § 44, Series A no. 290; and also Johnston and
Others v. Ireland, 18 December 1986, § 56, Series A no. 112).

92. In contrast, the Court’s case-law has only accepted that the
emotional and sexual relationship of a same-sex couple
constitutes “private life” but has not found that it constitutes
“family life”, even where a long-term relationship of cohabiting
partners was at stake. In coming to that conclusion, the Court
observed that despite the growing tendency in a number of
European States towards the legal and judicial recognition of
stable de facto partnerships between homosexuals, given the
existence of little common ground between the Contracting
States, this was an area in which they still enjoyed a wide margin
of appreciation (see Mata Estevez v. Spain (dec.), no. 56501/00,
ECHR 2001-VI, with further references). In the case of Karner
(cited above, § 33), concerning the succession of a same-sex
couples’ surviving partner to the deceased’s tenancy rights, which
fell under the notion of “home”, the Court explicitly left open the
question whether the case also concerned the applicant’s “private
and family life”.

93. The Court notes that since 2001, when the decision in Mata
Estevez was given, a rapid evolution of social attitudes towards
same-sex couples has taken place in many member States. Since
then a considerable number of member States have afforded legal
recognition to same-sex couples (see above, paragraphs 27-30).
Certain provisions of EU law also reflect a growing tendency to
include same-sex couples in the notion of “family” (see
paragraph 26 above).
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94. In view of this evolution the Court considers it artificial to
maintain the view that, in contrast to a different-sex couple, a
same-sex couple cannot enjoy “family life” for the purposes of
Article 8. Consequently the relationship of the applicants, a
cohabiting same-sex couple living in a stable de facto partnership,
falls within the notion of “family life”, just as the relationship of
a different-sex couple in the same situation would.

95. The Court therefore concludes that the facts of the present
case fall within the notion of “private life” as well as “family life”
within the meaning of Article 8. Consequently, Article 14 taken
in conjunction with Article 8 applies.

b. Compliance with Article 14 taken together with Article 8

96. The Court has established in its case-law that in order for an
issue to arise under Article 14 there must be a difference in
treatment of persons in relevantly similar situations. Such a
difference of treatment is discriminatory if it has no objective and
reasonable justification; in other words, if it does not pursue a
legitimate aim or if there is not a reasonable relationship of
proportionality between the means employed and the aim sought
to be realised. The Contracting States enjoy a margin of
appreciation in assessing whether and to what extent differences
in otherwise similar situations justify a difference in treatment
(see Burden, cited above, § 60).

97. On the one hand the Court has held repeatedly that, just like
differences based on sex, differences based on sexual orientation
require particularly serious reasons by way of justification (see
Karner, cited above, § 37; L. and V. v. Austria, cited above, § 45;
and Smith and Grady, cited above, § 90). On the other hand, a
wide margin is usually allowed to the State under the Convention
when it comes to general measures of economic or social strategy
(see, for instance, Stec and Others v. the United Kingdom [GC],
no. 65731/01, § 52, ECHR 2006-VI).

98. The scope of the margin of appreciation will vary according
to the circumstances, the subject matter and its background; in
this respect, one of the relevant factors may be the existence or
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non-existence of common ground between the laws of the
Contracting States (see Petrovic, cited above, § 38).

99. While the parties have not explicitly addressed the issue
whether the applicants were in a relevantly similar situation to
different-sex couples, the Court would start from the premise that
same-sex couples are just as capable as different-sex couples of
entering into stable committed relationships. Consequently, they
are in a relevantly similar situation to a different-sex couple as
regards their need for legal recognition and protection of their
relationship.

100. The applicants argued that they were discriminated against
as a same-sex couple, firstly, in that they still did not have access
to marriage and, secondly, in that no alternative means of legal
recognition were available to them until the entry into force of the
Registered Partnership Act.

101. Insofar as the applicants appear to contend that, if not
included in Article 12, the right to marry might be derived from
Article 14 taken in conjunction with Article 8, the Court is unable
to share their view. It reiterates that the Convention is to be read
as a whole and its Articles should therefore be construed in
harmony with one another (see Johnston and Others, cited above,
§ 57). Having regard to the conclusion reached above, namely
that Article 12 does not impose an obligation on Contracting
States to grant same-sex couples access to marriage, Article 14
taken in conjunction with Article &, a provision of more general
purpose and scope, cannot be interpreted as imposing such an
obligation either.

102. Turning to the second limb of the applicants’ complaint,
namely the lack of alternative legal recognition, the Court notes
that at the time when the applicants lodged their application they
did not have any possibility to have their relationship recognised
under Austrian law. That situation obtained until 1 January 2010,
when the Registered Partnership Act entered into force.

103. The Court reiterates in this connection that in proceedings
originating in an individual application it has to confine itself, as
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far as possible, to an examination of the concrete case before it
(see F. v. Switzerland, cited above, § 31). Given that at present it
is open to the applicants to enter into a registered partnership, the
Court is not called upon to examine whether the lack of any
means of legal recognition for same-sex couples would constitute
a violation of Article 14 taken in conjunction with Article 8 if it
still obtained today.

104. What remains to be examined in the circumstances of the
present case is whether the respondent State should have
provided the applicants with an alternative means of legal
recognition of their partnership any earlier than it did.

105. The Court cannot but note that there is an emerging
European consensus towards legal recognition of same-sex
couples. Moreover, this tendency has developed rapidly over the
past decade. Nevertheless, there is not yet a majority of States
providing for legal recognition of same-sex couples. The area in
question must therefore still be regarded as one of evolving rights
with no established consensus, where States must also enjoy a
margin of appreciation in the timing of the introduction of
legislative changes (see Courten, cited above; see also M.W. v.
the United Kingdom (dec.), no. 11313/02, 23 June 2009, both
relating to the introduction of the Civil Partnership Act in the
United Kingdom).

106. The Austrian Registered Partnership Act, which entered
into force on 1 January 2010, reflects the evolution described
above and is thus part of the emerging European consensus.
Though not in the vanguard, the Austrian legislator cannot be
reproached for not having introduced the Registered Partnership

Act any earlier (see, mutatis mutandis, Petrovic, cited above, §
41).

107. Finally, the Court will examine the applicants’ argument
that they are still discriminated against as a same sex-couple on
account of certain differences conferred by the status of marriage
on the one hand and registered partnership on the other.
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108. The Court starts from its findings above, that States are still
free, under Article 12 of the Convention as well as under Article
14 taken in conjunction with Article 8, to restrict access to
marriage to different-sex couples. Nevertheless the applicants
appear to argue that if a State chooses to provide same-sex
couples with an alternative means of recognition, it is obliged to
confer a status on them which — though carrying a different name
— corresponds to marriage in each and every respect. The Court is
not convinced by that argument. It considers on the contrary that
States enjoy a certain margin of appreciation as regards the exact
status conferred by alternative means of recognition.

109. The Court observes that the Registered Partnership Act
gives the applicants a possibility to obtain a legal status equal or
similar to marriage in many respects (see paragraphs 18-23
above). While there are only slight differences in respect of
material consequences, some substantial differences remain in
respect of parental rights. However, this corresponds on the
whole to the trend in other member States (see paragraphs 32-33
above). Moreover, the Court is not called upon in the present case
to examine each and every one of these differences in detail. For
instance, as the applicants have not claimed that they are directly
affected by the remaining restrictions concerning artificial
insemination or adoption, it would go beyond the scope of the
present application to examine whether these differences are
justified. On the whole, the Court does not see any indication that
the respondent State exceeded its margin of appreciation in its
choice of rights and obligations conferred by registered
partnership.

110. In conclusion, the Court finds there has been no violation of
Article 14 of the Convention taken in conjunction with Article 8.

[V. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL
NO. 1

111. The applicants complained that, compared with married
couples they suffered disadvantages in the financial sphere, in
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particular under tax law. They relied on Article 1 of Protocol No.
1, which reads as follows:

“Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of
international law.

The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest
or to secure the payment of taxes or other contributions or
penalties.”

Admissibility

112. In their written observations the Government argued that
the applicants’ complaint about possible discrimination in the
financial sphere was to be declared inadmissible for non-

exhaustion. They did not, however, explicitly pursue that
argument in their oral pleadings before the Court.

113. The Court notes that the applicants touched upon the issue of
discrimination in the financial sphere, in particular in tax law, in
their complaint before the Constitutional Court in order to
illustrate their main complaint, namely that they were
discriminated against as a same-sex couple in that they did not
have access to marriage.

114. In the circumstances of the present case, the Court is not
called upon to resolve the question whether or not the applicants
exhausted domestic remedies. It notes that in their application to
the Court the applicants did not give any details in respect of the
alleged violation of Article 1 of Protocol No. 1. The Court
therefore considers that this complaint has not been substantiated.

115. It follows that this complaint is manifestly ill-founded and
must be rejected in accordance with Article 35 §§ 3 and 4 of the
Convention.

FOR THESE REASONS, THE COURT
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1. Dismisses unanimously the Government’s request to strike the
application out of the Court’s list;

2. Declares by six votes to one admissible the applicants’
complaint under Article 12 of the Convention;

3. Declares unanimously admissible the applicants’ complaint
under Article 14 taken in conjunction with Article 8 of the
Convention;

4. Declares unanimously inadmissible the remainder of the
application;

5. Holds unanimously that there has been no violation of Article
12 of the Convention;

6. Holds by four votes to three that there has been no violation of
Article 14 taken in conjunction with Article 8 of the Convention;

Done in English, and notified in writing on 24 June 2010,
pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.

André Wampach Christos Rozakis
Deputy Registrar President :

In accordance with Article 45 § 2 of the Convention and Rule 74
§ 2 of the Rules of Court, the following separate opinions are
annexed to this judgment:

(a) Joint dissenting opinion of Judges Rozakis, Spielmann and
Jebens;

(b) Concurring opinion of Judge Malinverni joined by Judge
Kovler.

C.L.R.
AM.
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JOINT DISSENTING OPINION OF JUDGES ROZAKIS,
SPIELMANN AND JEBENS

1. We have voted against point 6 of the operative part. We cannot
agree with the majority that there has been no violation of Article
14 taken in conjunction with Article 8 of the Convention, for the
following reasons.

2. In this very important case, the Court, after a careful
examination of previous case-law, has taken a major step forward
in its jurisprudence by extending the notion of “family life” to
same-sex couples. Relying in particular on developments in
European Union law (see Directives 2003/86/EC of 22 September
2003 on the right to family reunification and 2004/38/EC
concerning the right to citizens of the Union and their family
members to move and reside freely within the territory of the
Member States), the Court identified in paragraph 93 of the
Judgment “a growing tendency to include same-sex couples in the

»y

notion of ‘family .

3. The Court solemnly affirmed this in parégraph 94 of the
Jjudgment:

“In view of this evolution the Court considers it artificial to
maintain the view that, in contrast to a different-sex couple, a
same-sex couple cannot enjoy ‘family life’ for the purposes of
Article 8. Consequently the relationship of the applicants, a
cohabiting same-sex couple living in a stable de facto partnership,
falls within the notion of ‘family life’, just as the relationship of a
different-sex couple in the same situation would.”

4. The lack of any legal framework before the entry into force of
the Registered Partnership Act (“the Act”) raises a serious
problem. In this respect we note a contradiction in the Court’s
reasoning. Having decided in paragraph 94 that “the relationship
of the applicants falls within the notion of ‘family life”, the Court
should have drawn inferences from this finding. However, by
deciding that there has been no violation, the Court at the same
time endorses the legal vacuum at stake, without imposing on the
respondent State any positive obligation to provide a satisfactory
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framework, offering the applicants, at least to a certain extent, the
protection any family should enjoy.

5. In paragraph 99, the Court also decided, of its own motion, that

“same-sex couples are just as capable as different-sex couples of
entering into stable committed relationships [and that]
[c]onsequently, they are in a relevantly similar situation to a
different-sex couple as regards their need for legal recognition
and protection of their relationship.”

6. The applicants complained not only that they were
discriminated against in that they were denied the right to marry,
but also — and this is important — that they did not have any other
possibility of having their relationship recognised by law before
the entry into force of the Act.

7. We do not want to dwell on the impact of the Act, which
entered into force only in 2010, and in particular on the question
whether the particular features of this Act, as identified by the
Court in paragraphs 18 to 23 of the judgment, comply with
Article 14 taken together with Article 8 of the Convention, since
in our view the violation of the combination of these provisions
occurred in any event prior to the Act.

8. Having identified a “relevantly similar situation” (paragraph
99), and emphasised that “differences based on sexual orientation
require particularly serious reasons by way of justification”
(paragraph 97), the Court should have found a violation of Article
14 taken in conjunction with Article 8 of the Convention because
the respondent Government did not advance any argument to
justify the difference of treatment, relying in this connection
mainly on their margin of appreciation (paragraph 80). However,
in the absence of any cogent reasons offered by the respondent
Government to justify the difference of treatment, there should be
no room to apply the margin of appreciation. Consequently, the
“existence or non-existence of common ground between the laws
of the Contracting States” (paragraph 98) is irrelevant as such
considerations are only a subordinate basis for the application of
the concept of the margin of appreciation. Indeed, it is only in the
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event that the national authorities offer grounds for justification
that the Court can be satisfied, taking into account the presence or
the absence of a common approach, that they are better placed
than it is to deal effectively with the matter.

9. Today it is widely recognised and also accepted by society that
same-sex couples enter into stable relationships. Any absence of a
legal framework offering them, at least to a certain extent, the
same rights or benefits attached to marriage (see paragraph 4 of
this dissent) would need robust justification, especially taking
into account the growing trend in Europe to offer some means of
qualifying for such rights or benefits.

10. Consequently, in our view, there has been a violation of
Article 14 in conjunction with Article 8 of the Convention.

CONCURRING OPINION OF JUDGE MALINVERNI
JOINED BY JUDGE KOVLER

(Translation)

I voted together with my colleagues in favour of finding no
violation of Article 12 of the Convention. However, 1 cannot
subscribe to some of the arguments set out in the judgment in
reaching that conclusion.

1. Thus, I am unable to share the view that “looked at in
isolation, the wording of Article 12 might be interpreted so as not
to exclude the marriage between two men or two women” (see
paragraph 55 of the judgment).

By Article 31, paragraph 1, of the Vienna Convention on the Law
of Treaties of 23 May 1969, which lays down the general rule on
interpretation of international treaties, “a treaty shall be
interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the
light of its object and purpose”.

In my view, “the ordinary meaning to be given to the terms of the
treaty” in the case of Article 12 cannot be anything other than that
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of recognising that a man and a woman, that is, persons of
opposite sex, have the right to marry. That is also the conclusion I
reach on reading Article 12 “in the light of its object and
purpose”. Indeed, Article 12 associates the right to marry with the
right to found a family.

Article 31, paragraph 3, of the Vienna Convention provides that,
as well as the context, “any subsequent practice in the application
of the treaty which establishes the agreement of the parties
regarding its interpretation” must be taken into account (point
(b)).

I do not consider that this provision of the Vienna Convention
can be relied on in support of the conclusion set out in paragraph
55 of the judgment. The fact that a number of States, currently
five, provide for the possibility for homosexual couples to marry
cannot in my opinion be regarded as a “subsequent practice in the
application of the treaty” within the meaning of the provision in
question.

Literal interpretation, which, according to the Vienna
Convention, represents the “general rule of interpretation”, thus
precludes Article 12 from being construed as conferring the right
to marry on persons of the same sex.

[ come to the same conclusion if I interpret Article 12 by
reference to other rules of interpretation, although such rules, as
is rightly noted in the title of Article 32 of the Vienna
Convention, are merely supplementary means of interpretation,
and literal interpretation remains the general rule (Article 31).

In accordance with Article 32 of the Vienna Convention, recourse
may be had to supplementary means of interpretation, particularly
in order to “determine the meaning when the interpretation
according to Article 31: (a) leaves the meaning ambiguous or
obscure; or (b) leads to a result which is manifestly absurd or
unreasonable”.

Bearing in mind that supplementary means of interpretation
include, as stated in Article 32 of the Vienna Convention, “the
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preparatory work of the treaty and the circumstances of its
conclusion”, I consider that the so-called historical interpretation
to which Article 32 of the Vienna Convention refers can only
serve to “confirm the meaning resulting from the application of
Article 317 (Article 32).

There is therefore no doubt in my mind that Article 12 of the
Convention cannot be construed in any other way than as being
applicable solely to persons of different sexes.

Admittedly, the Convention is a living instrument which must be
interpreted in a “contemporary” manner, in the light of present-
day conditions (see E.B. v. France [GC], no. 43546/02, § 92,
ECHR 2008-..., and Christine Goodwin v. the United Kingdom
[GC], no. 28957/95, §§ 74-75, ECHR 2002-VI). 1t is also true
that there have been major social changes in the institution of
marriage since the adoption of the Convention (see Christine
Goodwin, cited above, § 100). However, as the Court held in
Johnston and Others v. Ireland (18 December 1986, § 53, Series
A no. 112), while the Convention must be interpreted in the light
of present-day conditions, the Court cannot, by means of an
evolutive interpretation, “derive from [it] a right that was not
included therein at the outset”.

2. Nor can I accept the statement that “regard being had to
Article 9 of the Charter ... the Court would no longer consider
that the right to marry enshrined in Article 12 must in all
circumstances be limited to marriage between two persons of the
opposite sex. Consequently, it cannot be said that Article 12 is
inapplicable to the applicants’ complaints” (see paragraph 61 of
the judgment).

On the contrary, I consider that Article 12 is inapplicable to
persons of the same sex.

Admittedly, in guaranteeing the right to marry, Article 9 of the
Charter of Fundamental Rights of the European Union
deliberately omitted any reference to men and women, since it
provides that “the right to marry and to found a family shall be
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guaranteed in accordance with the national laws governing the
exercise of these rights”.

In my opinion, however, no inferences can be drawn from this as
regards the interpretation of Article 12 of our Convention.

The commentary on the Charter does indeed confirm that the
drafters of Article 9 intended it to be broader in scope than the
corresponding articles in other international treaties. However, it
should not be forgotten that Article 9 of the Charter guarantees
the right to marry and to found a family “in accordance with the
national laws governing the exercise of these rights”.

By referring in this way to the relevant domestic legislation,
Article 9 of the Charter simply leaves it to States to decide
whether they wish to afford homosexual couples the right to
marry. However, as the commentary quite rightly points out,
“there is no obstacle to recognize same-sex relationships in the
context of marriage. There is, however, no explicit requirement
that domestic laws should facilitate such marriages.”

In my view, Article 9 of the Charter should therefore have no
bearing on the interpretation of Article 12 of the Convention as
conferring a right to marry only on persons of different sexes.

It is true that the Court has already referred to Article 9 of the
Charter in the Christine Goodwin judgment (cited above, § 100).
However, in that case the Court considered whether the fact that
domestic law took into account, for the purposes of eligibility for
marriage, the sex registered at birth, and not the sex acquired
following gender reassignment surgery, was a limitation
impairing the very essence of the right to marry. After her
operation, the applicant lived as a woman and wished to marry a
man. The case did not therefore concern marriage between
persons of the same sex.
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